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" Abstract "

First:- Research Plot:-

Everlasting known by human kind the cruelty of life and the damage
caused by wars and destruction under the perspectives of power ,
sabotage and rage as languages among governments and the way
of gaining the depredated rights or to have what belongs to others
to survive , so with those perspectives there was no shelter for poor
and weak people at that era and obviously declared the methods of

lacking civilized paths to solve struggles.

That difficult circumstances reflected the need of peace and
stability to survive and to save and protect lives, so far there is no

need for more wars , on the other hand the wide spread of capitals




which had needed more opportunities to be exploited by
governments all over the world to protect its citizens and it's

interests out of its borders.

All that reasons had obliged that governments to create what is
called nowadays " the diplomatic representation " which meant to
be as messengers to represent the governments and its citizens
and their interests , those messengers were usually well-dressed
and open minded and well educated .Due to the importance and
sensitivity of that position of those messengers because any insult
or attack they might face it will be against their nations , and so far
they had to be covered by all protection, care and expect aspects
as far as to be out of any legal inquiry which may cause an obstacle
through their free performance , nevertheless many privileges and
immunities had been set for them for the purpose of living in peace

together.

All that basics had framed a tradition which made all the nations

proud of what had been performed and also increased their respect

for the messengers (ambassadors) working at their lands till the

outstanding international concord that had been announced in Wien
1961 to proclaim all the legal and basic respective which known
later by "Wien convention for diplomatic affairs" since the

international law is wide substantial so we would focus in this study




to the subject of "Penal Immunity" as an aspect of "legal Immunity "
since it shows the real view of respect by nations towards the
international bonds and commitments that figured by many eras
and been changed by many specific features ,if we know , that the
aspect of protection deals with penal procedures and the diplomatic
ambassador himself as well in the regard of investigation ,search
,custody and other legal procedures which the government takes

towards any violation of the international laws.

The study will deal only with the legal and penal immunity for any
diplomatic emissary and the problems which are caused by abusing
that immunity according to the convention of Wien 1961 so we can
configure the crimes committed by (Ad hoc) ,NGOs employee ,and
presidents of hosting governments when they violate that immunity

legal rules as well .

Second:- Reasons of choosing the subject:-

1-The increasing of crimes committed by diplomatic expeditions in

spite of many attempts by international law geniuses to illustrate the
straight path that must be followed in the diplomatic basics due to
its importance to achieve good international relations , but most
studies that had dealt with penal immunity were not heightened ,

because they were aside studies through diplomatic relations and




legal immunity studies and without explanations or details for the
inside secrete of that violations in spite of the importance of that

regard and it's connection to the human rights on the other hand.

2-The continuousness of the abuse of immunity conducted by

diplomatic expeditions which may be an obstacle in the way of
diplomatic relations and the function of the expeditions , which
makes them interfere with the objectives of legal penal immunity ,
since the benefit from that immunity does not mean ever to violate
the rules , rights and safe of the hosting government and it's citizen

as well.
3-The conation to study legal penal immunity of the diplomatic

emissary and expedition particularly and to dig deeper to illustrate
the whole reality .Thus we would try to find a balance between the
need of that immunity and the need of facing all the appearances
which extremely needs a certain legal and objective study that goes
through with the main objectives of that immunity and also goes
with the spirit of the objective of Wien 1961 convention , taking with
consideration the importance of the steps which figured that
immunity and made it necessary to enable all expeditions personals
to perform their diplomatic duties effectively to guarantee good

international relations .




4-The study of legal penal immunity takes great advantage in the

aspects of international relations due to the dangerous negative
results that appointed the international relations and citizen's
interests as well and also to the victims of oppression caused by
expeditions employees which made the hosting governments to
proclaim certain procedures in order to fix that problem but these
procedures are still controversial yet.

Here we can see the importance of the subject in the field of
international relations as an index which effectively enables the
government to face the problem provoked by that immunity for the

interest of expeditions employees.

Third:- Research Problem:-

The political ,social and economic changes had affected the
international society and lead to some indications especially after
the second world war towards framing the legal penal immunity and
one of the most important indications was the path of international

communication.

Many governments find themselves obliged to perform it's legal
procedures against the expeditions employees working on their
lands especially for those who commit real threat to their national

security .




As a result of the previous mentioned items and in order to add
more indications although there are many studies for that , but we

will start with that by answering the following

Question:-

What are the limits of legal penal immunity for the approved
expedition employees in the international law issues?

But that leads us to other sub questions , such as:-
1-What are the justifications that had been announced when they

had illustrated the legal basics of that immunity ?

2-How could we harmonize between adopting that kind of immunity

and respecting the human rights?
3-Is that immunity connected to courts, and current legal

procedures or try to provoke previous ones that had been shown to

that courts?

4-|s their oppression in performing that procedures on courts?
5-Does that immunity lead to include the executive procedures of
changes taken by courts?

6-Could we consider the dangerous aspects born by that

oppression on expeditions employees much bigger than violating or

banding immunity?




We will try to answer that question supported by Wien

convention1961 protocols .

Forth:- Research Perspective:-

Legal penal immunity is consider as one of the most important legal
issues because it provokes many complication in the field of
immunity regarding the sensitive kind of job of diplomatic
expeditions employees who are appointed by governments for the
sake of global peace among nations which gives them many
immunity privileges to perform their duties and for the purpose of
respecting their governments, but with regards for the national law

and legal issues .

To make the study much perfect by all aspects we preferred to
handle it with creative analysis, comparative and historical protocol
, but we have overcome the political aspect because immunity is
much affected with policy , so we depend on creative protocol to
seek theoretical and clenching reality by dealing with theoretical
principles of that immunity and that what made us able to have
clear and perfect perspective and made us proposing solutions to
correct the mistakes and damages if there anyone the other hand
we would not ignore the legal analyzing protocols which resolve
legal conditions in that immunity given to that employees , so we

can figure the canons that had been taken to match them both by




harmonizing them with the protocols adopted by Wien convention
1961 .

A comparison had been taken as a path to compare between that
immunity given to the diplomatic expedition employees according to
Wien 1961 convention and the legal immunity given to special
expeditions employees (Ad hoc) adopted by Wien convention 1961
, or the immunity awarded by international organizations for
instance "Arab league organization " and we have tried to use the
historical perspective to appoint the deferent eras that had affected
the legal penal immunity till now , especially if we know , that the
majority of immunity diplomatic basics had born by traditions , and
that what illustrates the importance of taking the historical aspects

in consideration.

Fifth:- Research Objective:-

The research aims to discuss and estimate the modern direction

that chains the legal penal immunity to seek a certain result shows
how much that immunity is effective in the diplomatic relations and
how much it is unavoidable in spite of the negative indications that
might appear by performing it , or could we sacrifice that immunity

to avoid some dangerous reflections in specific conditions .

Sixth:- Research Plan:-




According to the wide interest of our research with many legal
issues , we have divided it in to two divisions preceded by an
initiative section dealing with diplomatic immunity perspective and
with historical improvement and it's legal principle , as well as some
indicators for the shapes of immunity and personals who have had
it. We have specified the first division to study the theoretical
principles of legal penal immunity with two sections .We have
handled the first one with the international actions about
determining the legal penal immunity nature for the diplomatic
expedition employees .The other section includes the bands,
launching and performing that immunity regarding place and time.
The second division deals with the applications of that immunity ,

so far we have divided that in to three sections, as follows:-

Section -1-
The diplomatic expedition employees immunity against committing

crimes and law experts relations.

Section -2-

Studying the diplomatic expeditions employee's immunity against

different kinds of penal procedures of international law which could
be taken against them as well as studying the aspects of

oppression which had been recorded by nations .

Section -3-




We have dealt with discussion and evaluation of the procedures

that could be performed by the hosting governments to face all

kinds of oppression used by abusing of legal immunity according to

the proclaimed or adopted protocols approved by Wien convention
1961 or its procedures or other proposed protocols that never been

mentioned or approved by Wien conventions.




Summary of My Thesis Tagged

(Diplomatic Immunity for Members
of Political Missions)




This topic is a short introduction to my study | made, mankind
knew since ancient times the cruelty of life and the bitterness of
war and destruction, under the rule of the concepts of power

and dominance and means of violence and destruction as a

language of dialogue between governments, and a way to

obtain the usurped rights, or to usurp rights belong to non to
ensure its survival and control in accordance with this
authoritarian concepts because there is no deterrent and no
objection prevents the domination and control of the powerful at
the expense of weak peoples, resulting to clarify the ways
followed in that period of time, and the lack of civilized upscale
behavior to be followed in conflict resolution.

This difficult situation experienced by mankind at the beginning
of its march was reflected in its approach to seeking peace and
stability, and try to find peaceful and mechanisms of solutions
and survival, in order to ensure the protection of its permanence
on the one hand, ,and to ensure its national interests ways of
prevention on the other hand, to be in richness of resorting to
war and getting lost in its tragedies and woes . As well as the
breadth of the movement of persons and money, looking for
opportunities to work or field of investment across countries of
five continents ruled that states think about the ways in which
they can protect its citizens and their interests ,and their money
outside the borders of the mother country, that was guided at

the end to what is called today the diplomatic system , which




took at that period the form of messenger takes the task of
representing his country and speak on its behalf and to

defend its national interests in the country sent to it, , and be in
the habit of those who are characterized by culture ,
discernment , elegant grooming and sapience , and because of
the sensitivity of the position occupied by the messenger as
representing the sovereignty of state which sent him a great
impact given of any aggression may happen upon is considered
an assault on the sanctity and sovereignty of his state .

So It was necessary to inform him of all aspects of protection
and care ,out of respect for his state, and that by Foreword
ceremonies and circumstances that would keep him far from

any follow-up judicial or non-judicial may cause to obstruct the

free Walk of the tasks was dispatched by state by giving him a

set of of personal and judicial immunities that are essential to
reach the position of peaceful

coexistence between these nations.

These rules were frequent through history composing a
tradition has become the center of pride among nations and
their respect for ambassadors accredited to it , until the
emergence of the famous international concord , which was
held in Vienna in 1961, in order to devote these concepts in a
legal form, known as Vienna Convention on Diplomatic

Relations.




Because the international law was rich in its themes, we will
concentrate in this study on the subject of penal immunity as a
form of judicial immunity, in that it highlights the true picture of
the extent to which states respect for covenants and
international norms, formed through long historical process, was
broken by many variables and special factors if we know that
the issue of protection is not limited to litigation criminal
proceedings only but also extend to the person of a diplomatic
agent about other measures, of inspection, seizure and
investigation to other comments legal, that are being taken
usually at breaches of the domestic laws of States.

This research will be limited to the issue of judicial penal of
diplomatic agents and the raised problems as a result of the
misuse of this immunity by members of permanent missions
who represent these states, and those who enjoy diplomatic
immunity under Vienna Convention of 1961, and goes out of the
scope of this , crimes committed by the special missions Ad
hoc, and the staff of international organizations, as well as the
Heads of States and host countries when violation of judicial

immunity.

Therefore, our interest in this subject said according to

the objective considerations based on the following elements:
1- The increase of crimes and abuses committed by diplomatic
agents, with a lots of efforts by international law scholars to

clarify the proper approach to be followed in the rules of




Diplomacy due to their importance in achieving the peaceful
Walk of International Relations, however the majority of studies
that addressed the issue of judicial immunity Penal were not in-
depth as it taught Partially on the subject of diplomatic relations
or judicial immunity, without trying to explain or detail the merits
of this issue and reveal the details and secrets with its
importance and problems raised by because of Its association
with the targets for which the report of diplomatic immunities
was developed and its connection with the subject of human

rights the other hand.

2-The continuation of such abuses Issued by diplomatic envoys

will lead to obstruction of Diplomatic relations, and the effective
performance of the functions of diplomatic missions, making it
contradict with the aims of judicial immunity penal, and the
enjoyment of these immunities do not mean at all to be used in
a manner that makes the interests of the host country ,its
security and rights of its citizens at risk.

3- The desire to deepen the study of penal judicial immunity of
the diplomatic envoy ,and delve into most accurate details of
this issue explained and highlight its truth in the international
reality, especially that most of scholars focused their efforts on
the idea of launch for the penal judicial immunity and the
necessity of its work In favor of a diplomatic agent for all crimes
committed were simple or serious, whether committed in his

capacity as official or private, that was enshrined in Vienna




Convention on Diplomatic Relations 1961. Accordingly, we will
try through this subject to find a balance between the need

for the continuation of penal judicial immunity and the need

to address all aspects of crime and abuse of the diplomatic
envoys, which requires from us study to be a procedural
,scientific , objective, and legal consistent with the goals of this
immunity and also in line with the spirit of goals of Vienna
Convention of Diplomatic Relations 1961, keeping in mind the
importance of this immunity which evolved through different
historical stages as it has become necessary to enable
members of diplomatic missions performing their diplomatic
jobs effectively, and to ensure the proper functioning and
effectiveness of international relations.

4- The study of penal judicial immunity gaining great importance
in the field of international relations, because of its negative
results and the serious reflection on the functioning of
diplomatic relations and the interests and even citizens who
were victims of abuses caused by the members of diplomatic
missions spread across the world, which prompted the host
country to take some action to deal with this problem, however,
these procedures still pose a problem over the legitimacy and
effectiveness, and here appears the importance of this subject
in the field of diplomatic relations as a reference States

can use it in the face of the problems posed by penal judicial

immunity to diplomatic agents legally and effectively.




The political changes and social and economic developments
that took place on the international community have led to some
indicators and the most notably the conduct of international
relations, especially after the Second World War to restrict the
judicial immunity penal.

As many countries may find themselves compelled to exercise its
jurisdiction actually about some diplomats accredited to it,
especially when their behavior represents a real threat to their
national security, based on the above and in the hope of adding
another brick in the edifice of diplomatic law especially with Arab
Jurisprudence and with the presence of previous academic
studies on this subject but it remains few, to get there We will try
to answer the following question:

What are the limits of judicial immunity penal afforded or
recognized to the diplomatic envoy in the international custom
and conventional law?

From this question many sub-questions will be Included :

1- What are the justification that the scholars based on in their
interpretation of legal basis for the penal judicial immunity?.

2- How one can reconcile between the adoption of the judicial

immunity penal and respect of human rights?

3- - Does the judicial immunity related to the trial and its

procedures only or extend even to the previous procedures to
trial, which will prove the crime and collect the evidence relating

to by inspection, capture and arrest?




4- |s there any abuse in international work In the direct of pre-trial
procedures?

5-- Does this immunity extends to include the executive
procedures for the issuance of the ruling?

6- Could we consider the dangers arising from the cases of
abuse from diplomatic envoys bigger than dangers that result
from the restriction or violations of these immunities?

We will try to answer these questions reinforcing with attitude by
Vienna Convention on Diplomatic Relations 1961, and all these
questions are important, especially under the unusual
circumstances experienced by the contemporary diplomatic after
the departure of diplomatic missions from their specific targets.

| followed the following steps to get the suitable answers, the
subject of judicial immunity penal is very important subjects
because of the problems which raised about this immunity, the
sensitive position occupied by a diplomatic representative to
represent his state( state sovereignty )and the peaceful
coexistence between nations require grant him many of
privileges and personal immunities and judicial to enable him to

perform his functions as required and in the same time respect

for the state that sent him, taking into account the diplomatic

agent to the laws and regulations of the host country.
We tried to adopt in this research the deductive approach, the
analytical legal approach , the comparative approach and

historical approach so the study be integrated in all its aspects




however, this does not mean that we shy away from the political
approach, because it often the policies of States influence on
penal judicial immunity for diplomatic envoy, because we have
adopted the deductive approach in order to reach a Clarification
of the theoretical and practical fact the for penal judicial
immunity, by addressing the theoretical principles of the judicial
immunity Penal, and legal and scientific applications in

the international reality, in the end we will be qualified reach to
reach a clear and integrated perception in this field and propose
solutions or conditions that will correct the error or pay the

damages, if any.

On the other hand we did not lose sight of the legal and analytical

approach which means analyze the position of the international
jurisprudence and Judiciary concerning the subject of penal legal
immunity enjoyed by diplomatic envoys , so we can identify the
standards that have been taken in their adaptation to this
immunity, and try to analyze it with the texts contained in Vienna
Convention of diplomatic relations of 1961, which organized the
judicial immunity of diplomats.

Also we take the approach of comparison a way to compare this
penal judicial immunity accorded to diplomatic envoys enshrined
in Vienna Convention 1961, and judicial immunity given to
members of special missions the Ad hoc Set out in Vienna
Convention on 1961, or with the immunity enjoyed by the

members of international organizations ,for instance , the Arab




League, also we used the historical approach in order to identify
the different stages undergone by the judicial immunity penal

until it reached as it is now especially when we know that the

majority of rules organized for the diplomatic immunity is derived

from norms , from here become clearer to us the importance of

this historical study .

These are the findings;

1-The need to keep up with the new international reality about
the restriction in the field of judicial immunity penal for the
diplomatic envoy and dedicating within legal rules, Especially
that concerning dangerous crimes dire the political system,
economic or social of the state, as well as for war crimes in the
border where there is no obscene departure from what is
accepted to the abstract of legal logic, and not collide with the
diplomatic status of the envoy, which supposed where his
presence, as a representative to his country and not spying for
her.

2- Reconsider of the Vienna Convention of 1961 on Diplomatic
Relations, as it should be noted that the Vienna Convention on
Diplomatic Relations of 1961,but only a response to the
practices of western countries in a certain period of time, the
Arab nation in particular and the third World countries in general
were on the sidelines of international events, which confirms the
expression of goals and interests of Western countries, which

throws on our researchers the burden of conducted the legal




studies about search in these rules in light of the new indicators
targeted by the international community, and the extent of
respond to them ,to take its rightful place which is qualify it in
the end to says its word to exclude what harm its security
interests, and labor on reflecting its aspirations and the
legitimate national objectives in the map of the new international
order.

On this basis, we must reconsider the Vienna Convention of
1961 on the following topics:

A - The need to reconsider the immunity of a diplomatic agent
against the procedures for arrest, by adding a paragraph or an
article in Vienna Convention, including the treatment of those
arrested diplomats , to maintain their dignity as representatives
of their countries' sovereignty.

B-The need to reconsider the principle of reciprocity set out in

Article (47) of the Vienna Convention on relations Diplomacy of

1961, with regard to the negative side of it, Judge swap ill-
treatment as bad, through exclusion by replacing it by peaceful
means, such the resort to International Court of Justice or
dialogue ... etc. and to retain it In the field of courtesy of
privileges because the ill-treatment to bad would disturb the
international relations.

c- The need to reconsider the waiver clause of independence
for the implementation procedures penal ,in that clearing the

way for States to take advantage of it the verdicts that issued in




favor of the its envoys, without those involving punishment
penal against them, which is contrary to the requirements of

justice ,for this should be add a paragraph or article of the

Vienna Convention of 1961 a logical solution consistent and the

interests of justice, such as text on the two states agreement
the host and the sender to discuss appropriate means to
enforce the sentence actually.

3- Until there no is diplomats without trial, especially if we know
that the sending state rarely do punish its diplomats when they
return, we propose the establishment of permanent diplomatic
court penal authority to try diplomats who commit serious
crimes, especially those relating to war crimes, spying and
drugs, and this of course requires either a new international
convention or amending the convention on Diplomatic Relations
of 1961 by including texts consistent with the privacy Diplomatic
function. in the case of not being able to create an international
criminal court,, so that extends jurisdiction to consider the
serious crimes committed by diplomatic , keep up with the
punishment to the heads of State to lift the immunity in case of
committing crimes set forth in Article 5 of the basis system of
the international court of Justice.

4- If the previous proposal hard to achieve practically, because
it requires consensus among certain number of countries to
enter the agreement establishing this court into force we see

the establishment of mixed tribunals in the ministries of Foreign




Affairs to prosecute diplomats, in the Ministry of Foreign Affairs
for the host country appointed a member of her in, also the
diplomatic mission nominate another member , and its chairman
is selected by Dean of diplomatic corps.

5- Establishing or setting up a fund of allegations handled for
the benefit of host country, where the latter's request for
compensation from the permanent missions of their members
who committed crimes, and then shall pay appropriate
compensation to the victims for damages caused by these

crimes.

6- Tighten control over all the movements of diplomatic envoys,

especially in cases they are not doing their official work in.

7- Not allowing any diplomatic envoy declared that he is
unwanted person to be appoint in another country, because that
would strengthen international cooperation in the field of
advancement job of diplomacy and make it exclusively to those
who meet the scientific and literary qualifications , this matter
has been reinforced at the level of the European Community in
the Conference of Foreign Ministers in London in 1986 Where a
decision was taken not to allow any diplomatic representative
announced that he is unwanted person in one of the countries
of the European Community Appointed by as a diplomat
representative in another country.

8- Does The international responsibility of the sending state

represented by the diplomatic agent which adjusts when he




committed some serious crimes such as spying, because the
host state cannot follow him up because of his immunity ,and in
this case responsibility in this case as following;

A- Either host country to sue the diplomatic envoy in front of the
judicial authorities of the State followed by the diplomatic agent.

B- Lift the immunity of a diplomatic agent from his country
and be tried in front of the judicial authorities of the host
country. And the responsibility of the sending State remain
under international law for spying practiced by its envoy as an
illegal act.

This responsibility is based on the Consideration to official
business as works of sovereignty , any acts of the sending state
as an employee the envoy of his state, and that the real
beneficiary of acts of espionage practiced by the envoy is the
sending state.

9- The increased size of the permanent missions and their
entry into fields do not have a previous era by, added to the
missions and delegations the states to international
organizations, as well as representatives of special missions,
for this huge number of diplomatic representatives should
provided an atmosphere where they feel freedom and comfort
to perform the tasks assigned to them perfectly and the best

safety to them that they enjoy immunity protects them from the

judiciary of the state which they are accredited, but they often

misuse this immunity for the purposes of prejudice to the




security of host country and the lives of its citizens, so we
suggest reducing the size of the diplomatic mission and the

need to notify host country the names of all members of the

diplomatic mission, without exception, before adopting them.

10- The host state can resorting to the application of the
principles of international customary law to address the abuse
of diplomatic immunity judicial penal by diplomats because it
consistent with the preamble of the Vienna convention, which
confirmed frankly on "the necessity of continuing rules of
international customary law in the organization of issues which
are not regulated by the provisions of this convention", and in
this case the host state will depend only on the principle of
legitimate defense , and the principle of the highness of human
rights as an exception to the absolute immunity of criminal
justice, but that must be applied in a narrower range, and the
host country does not resort to it only in the extraordinary and
rare cases.

11- The proposed procedures previously mentioned are
not the perfect solution for victims of traffic accidents committed
by diplomatic envoys, , because most of them does not
guarantee compensation for damages due to arbitrariness of
members of diplomatic missions, so the suggestion of some of
these procedures has become inevitable and one of these
procedures to establish a system of compulsory insurance on

the cars of the diplomatic corps accredited in the host country,




which is taken by Algeria in 1980 on compulsory insurance for
vehicles of the diplomatic corps, even though we know that the
application of this system may contain several problems,
including the principle of reciprocity, which the sending country
may resort to it and may be that is the reason which made the
Algerian legislature back down in its last amendment.

12- We must mention that the issue of judicial immunity
penal of envoy and the problems that may be raises ,is an
international, general and comprehensive problem, so the
treatment requires the efforts of a multilateral international by all
countries, especially with regard to the mainstreaming
procedures in order to be applied universally to prevent the
occurrence of abuse, such as compensation provided to
affected people for the crimes committed by diplomats such as
murder, and this would put an end to the principle of reciprocity,
which viewed as the largest obstacle to the states when want to
use the application of the procedures in Vienna Convention of
1961, and even some other proposed actions.

It must be noted here that the sending state can play a
maijor role to reduce crimes committed by diplomatic envoys

through enabling the host state to punish any member of its

diplomatic mission through the immediate and explicit waiver for

their immunity, as we pointed from the beginning that the
sending state often hesitate to waive the immunity of one or

some members of missions who are found to be involved in




doing some crimes, , as it was supposed that the text of article
32 for the waiver of immunity must be with cram format , so the
host country can take action of arrest or detention or trial by a
judicial destinations, especially when he commit the crimes
affecting the national security.

Finally we should mention that the phenomenon of abuse
of judicial immunity penal by diplomatic envoys, as well as the
lack of respect for laws and regulations of the state increased
and spread a lot add to that violation of some host countries for
immunity of a diplomatic agent of judicial penal, which calls for
finding ways to achieve a kind of balance between the notions
of judicial immunity penal and respect for national security and
human rights in the host country, and that was what we tried to
reach it through the study of this topic in the theoretical and
practical aspects, by taking the Vienna Convention of diplomatic
relations 1961 the axis of research ,we also hope that the topics
of diplomatic law to gain its right of study and research in
Algeria.

The end result reached by the:

1-Shown by the extensive study of penal judicial immunity
between launch and restrictive, that in spite of the sovereignty
of the idea the need to launch it for diplomatic agents for the
application of the text of article 31(P 1) of the Vienna

Convention Diplomatic Relations of 1961, but a judicial direction

taking its way toward the restriction,, where some of them called




for the need to distinguish between the official work for
diplomatic agent and his own work , and give him legal

immunity for all crimes committed in his official capacity, and

the others look at the crime and the range of its seriousness ,

and made a distinction between serious crimes and non-
hazardous.

2- The International Labor Tends to favor national security
considerations on the requirements of the judicial immunity of
criminal, particularly with what is related to dangerous crimes
and war crimes In other words, when diplomatic agent commits
actions threatening the security and safety of the state which
has adopted him , In this case the host country should manage
its back on the immunity of a diplomatic agent and prefer its
security and integrity of his immunity, and then subject to its
local courts which suggests that judicial immunity penal has lost
what was have the status of traditional absolute .

3-. Major countries have the lion's share of jurisdictional
immunities ,due to the availability of potential for these countries
to send a major and lasting missions in terms of quantity and
quality, all at the expense of small countries which often do not
improve the exploitation of diplomatic representation. In terms
of the number of members of diplomatic missions, for example,
the number of U.S. diplomatic representatives in 1968, more
than 11,000 U.S. including 7000 are working with diplomacy

embassies of various states, also in Britain we find the number




of diplomatic representatives abroad in 1969 had reached to
6400 diplomat.

4- The principle of reciprocity Imposes its dominance in terms of
diplomatic relations which made many countries resorted to it ,
even in the cases that prove the conviction of their envoys, that
gives mostly a negative reflection on the level of relations
between them.

5- Among the consequences on the enjoyment of a diplomat of
immunity Criminal Judicial that it causes in most cases to the
loss of the rights of victims to compensation because of the
actions of diplomatic representatives, as resort to Judiciary of
the sending State is not free of problems and difficulties
especially those related to the high costs incurred by ordinary
person , cumbersome procedures and the unsecured results .
6- Recently withessed a rise in the proportion of offenses and
traffic accidents by diplomatic envoys, according to what is
indicated by statistics, and the reason for this is due to the
disregard of systems of traffic, speeding, and the assurance of
diplomatic envoy judicial immunity penal to protect him from

these regulations, which prompted a lot of writers and analysts

to propose lifting the diplomatic immunity immediately as soon

as the misreading of the use of his immunity to the prejudice to
highest human rights Which is the right to life.
7-An example of the serious abuses of judicial immunity use,

smuggling of drugs and pieces of art , carried out by diplomatic




envoys to make huge profits, In addition crimes of kidnapping,
espionage , and also crimes committed by the sons of
diplomats, ignoring that these immunities is not to their persons
and themselves, but to their status for they represent an

independent and sovereign states, and good job performance.

8-Explained the study of legal and practical immunity of judicial

penal against the pre-trial proceedings such as booking , arrest
, search and the right to its work towards the diplomats under
the self-defense, many countries have use this right arbitrarily ,
especially with regard with procedures for arrest,( the logic of
precedents at hand) beyond the limits of the defense of the
permissible move in scope, through its work within the aspects
in which to avoid capture originally , or through overestimate the
seriousness of damage, not to mention ill-treatment of the
diplomat when arrested him, which makes us say that the
immunity of a diplomatic agent in this field has lost its absolute
conventional status.

9- We found through our study of immunity a diplomatic agent
against the executive procedures penal to explain the
independent and express waiver by the sending state so that
the host state can take action of execution against him and we
saw how this requirement is a double-edged weapon, and its
use frequently may conflict with the interests of justice, Where it
open the way for States to uphold the judgments in favor of the

envoys, without those rationale for punishment.




10- The problem of misuse of the judicial immunity penal by
diplomatic envoys raised the attention of the international
community, so that it began to think seriously about the possible
and proposed actions to put an end to this problem which

remained unresolved and are not likely to wait, especially that

procedures set out in Vienna Convention of 1961 not achieved

the please target.
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étrangeéres des états et dans un sens plus précis la science ou l'art de
négociation).
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en sont requises par voie diplomatique de donner leur témoignages dans I'hopital
de la mission devant le magistrat du pays délégué aupreés d‘elle a cette effet.)
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faculty of law University of Alexandra, 1971, PP.2-42.

-Clifton E. Wilson, Diplomatic privilege and immunities, Tucson-
Arizona(university of -Arizona press),1967,P.125.

-Philippe Cabhier, op.cit.,PP.183-194.

- B.sen, A diplomat s handbook of international law and practice, the hague
1965,P.81-89.

(3)Clifton E. Wilson, op.cit. P.125

(4) Théorie a caractére représentatif.
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(5) Les immunités diplomatiques ,ayant pour raison d'étre le caractére
représentatif des agents ,c'est-a-dire la nécessite de leur indépendance
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(1)Annuaire de l'institut de droit international 1895-1896,p.240.
"Dans son rapport, Y. lehr affirmait que I'agent diplomatique est répute
n'avoir pas quitte le territoire de son propre pays". cite par:
Philippe Cahier ,op,cit.,p.188
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(1)Montel Ogdon, juridical bases of diplomatic immunity ,John
Byrne,1936,p.176.
(2)Assurément, il n'est pas nécessaire a la bonne exécution de sa
mission qu'un agent diplomatique soit propriétaire d' immeubles ou qu'il
fasse le commerce dans le pays ou il est accrédite.
-Cecil Hurst,op.cit.,p.150.
(3)Annuaire de | institut de droit international,1924 P.17.
(4)Ibid, 1929, Vol. 11. P. 307.
(5)Clifton E. Wilson ,op.cit.,P. 18.
(6)Harvard law school. Research in international law, part I,(diplomatic
privileges and immunities), published as supplement to the A.J.I.L,P. 26.
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(3)Ibid. P. 21.
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(1)Clifton E. Wilson, op.cit., P21.
(2)Edwin H. Feddar, functional bases of international privileges and
immunities, a new concept in international law and
organization(American university law review. IX, January 1960, P. 60.
-Cite par Clifton E. Wilson, P. 21.

(3)Mohamed Talaat Alghounaimi, op.cit., P. 34
(4)Ibid. P. 34.
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(1)Montel Ogden, juridical bases of diplomatic immunities, op.cit., P.
175.
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(3)Cecil Hurst, op.cit., PP. 142 — 145.
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(1)Ibid.,P.143.

(2)"lls sont hors de sa juridiction ,ils sont a I'abri des lois "Cecil Hurst
,op.cit.,p.142.

(3)Ibid.,p.143.
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(1)Philippe Cahier. Op.cit., P. 189-190.
(2) "'Evertue de la divine providence, immuable d'application

universelle, ,est admis et reconnu mémé par les peuples Barbares".
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(3)"Il N'apparait point nécessaire de recourir a un droit naturel que les
internationalistes contemporains rejettent”.

- Philippe Cahier. Op.cit., P.120.
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(1)-Annuaire de la commission du droit international,1959,vol.Il,P.161.
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" Abstract "

First:- Research Plot:-

Everlasting known by human kind the cruelty of life and
the damage caused by wars and destruction under the
perspectives of power , sabotage and rage as languages
among governments and the way of gaining the
depredated rights or to have what belongs to others to
survive , so with those perspectives there was no shelter
for poor and weak people at that era and obviously
declared the methods of lacking civilized paths to solve
struggles.

That difficult circumstances reflected the need of peace
and stability to survive and to save and protect lives, so far
there is no need for more wars , on the other hand the

wide spread of capitals which had needed more




opportunities to be exploited by governments all over the
world to protect its citizens and it's interests out of its
borders.

All that reasons had obliged that governments to create
what is called nowadays " the diplomatic representation "
which meant to be as messengers to represent the
governments and its citizens and their interests , those
messengers were usually well-dressed and open minded
and well educated .Due to the importance and sensitivity
of that position of those messengers because any insult or
attack they might face it will be against their nations , and
so far they had to be covered by all protection, care and
expect aspects as far as to be out of any legal inquiry
which may cause an obstacle through their free
performance , nevertheless many privileges and

immunities had been set for them for the purpose of living

in peace together.

All that basics had framed a tradition which made all the
nations proud of what had been performed and also
increased their respect for the messengers (ambassadors)
working at their lands till the outstanding international
concord that had been announced in Wien 1961 to
proclaim all the legal and basic respective which known
later by "Wien convention for diplomatic affairs" since the

international law is wide substantial so we would focus in




this study to the subject of "Penal Immunity" as an aspect
of "legal Immunity " since it shows the real view of respect
by nations towards the international bonds and
commitments that figured by many eras and been
changed by many specific features ,if we know , that the
aspect of protection deals with penal procedures and the
diplomatic ambassador himself as well in the regard of
investigation ,search ,custody and other legal procedures
which the government takes towards any violation of the
international laws.

The study will deal only with the legal and penal immunity
for any diplomatic emissary and the problems which are
caused by abusing that immunity according to the
convention of Wien 1961 so we can configure the crimes
committed by (Ad hoc) ,NGOs employee ,and presidents
of hosting governments when they violate that immunity

legal rules as well .

Second:- Reasons of choosing the

subject:-

1-The increasing of crimes committed by diplomatic

expeditions in spite of many attempts by international law
geniuses to illustrate the straight path that must be
followed in the diplomatic basics due to its importance to

achieve good international relations , but most studies that




had dealt with penal immunity were not heightened ,
because they were aside studies through diplomatic
relations and legal immunity studies and without
explanations or details for the inside secrete of that
violations in spite of the importance of that regard and it's

connection to the human rights on the other hand.
2-The continuousness of the abuse of immunity

conducted by diplomatic expeditions which may be an
obstacle in the way of diplomatic relations and the function
of the expeditions , which makes them interfere with the
objectives of legal penal immunity , since the benefit from
that immunity does not mean ever to violate the rules ,
rights and safe of the hosting government and it's citizen

as well.

3-The conation to study legal penal immunity of the

diplomatic emissary and expedition particularly and to dig
deeper to illustrate the whole reality .Thus we would try to
find a balance between the need of that immunity and the
need of facing all the appearances which extremely needs
a certain legal and objective study that goes through with
the main objectives of that immunity and also goes with
the spirit of the objective of Wien 1961 convention , taking
with consideration the importance of the steps which

figured that immunity and made it necessary to enable all




expeditions personals to perform their diplomatic duties

effectively to guarantee good international relations .

4-The study of legal penal immunity takes great

advantage in the aspects of international relations due to
the dangerous negative results that appointed the
international relations and citizen's interests as well and
also to the victims of oppression caused by expeditions
employees which made the hosting governments to
proclaim certain procedures in order to fix that problem but
these procedures are still controversial yet.

Here we can see the importance of the subject in the field
of international relations as an index which effectively
enables the government to face the problem provoked by

that immunity for the interest of expeditions employees.
Third:- Research Problem:-

The political ,social and economic changes had affected
the international society and lead to some indications
especially after the second world war towards framing the
legal penal immunity and one of the most important

indications was the path of international communication

Many governments find themselves obliged to perform it's
legal procedures against the expeditions employees
working on their lands especially for those who commit

real threat to their national security .




As a result of the previous mentioned items and in order to
add more indications although there are many studies for

that , but we will start with that by answering the following

Question:-

What are the limits of legal penal immunity for the
approved expedition employees in the international law
issues?

But that leads us to other sub questions , such as:-
1-What are the justifications that had been announced
when they had illustrated the legal basics of that immunity
?

2-How could we harmonize between adopting that kind of

immunity and respecting the human rights?

3-Is that immunity connected to courts, and current legal

procedures or try to provoke previous ones that had been

shown to that courts?

4-|s their oppression in performing that procedures on
courts?

5-Does that immunity lead to include the executive

procedures of changes taken by courts?




6-Could we consider the dangerous aspects born by that

oppression on expeditions employees much bigger than
violating or banding immunity?
We will try to answer that question supported by Wien

convention1961 protocols .

Forth:-Research Perspective:-

Legal penal immunity is consider as one of the most
important legal issues because it provokes many
complication in the field of immunity regarding the
sensitive kind of job of diplomatic expeditions employees
who are appointed by governments for the sake of global
peace among nations which gives them many immunity
privileges to perform their duties and for the purpose of
respecting their governments, but with regards for the
national law and legal issues .

To make the study much perfect by all aspects we
preferred to handle it with creative analysis, comparative
and historical protocol , but we have overcome the political
aspect because immunity is much affected with policy , so
we depend on creative protocol to seek theoretical and
clenching reality by dealing with theoretical principles of
that immunity and that what made us able to have clear
and perfect perspective and made us proposing solutions
to correct the mistakes and damages if there anyone the

other hand we would not ignore the legal analyzing




protocols which resolve legal conditions in that immunity
given to that employees , so we can figure the canons that
had been taken to match them both by harmonizing them
with the protocols adopted by Wien convention 1961 .

A comparison had been taken as a path to compare
between that immunity given to the diplomatic expedition
employees according to Wien 1961 convention and the
legal immunity given to special expeditions employees (Ad
hoc) adopted by Wien convention 1961 , or the immunity
awarded by international organizations for instance "Arab
league organization " and we have tried to use the
historical perspective to appoint the deferent eras that had
affected the legal penal immunity till now , especially if we
know , that the majority of immunity diplomatic basics had
born by traditions , and that what illustrates the importance

of taking the historical aspects in consideration.
Fifth:- Research Objective:-

The research aims to discuss and estimate the modern
direction that chains the legal penal immunity to seek a

certain result shows how much that immunity is effective in

the diplomatic relations and how much it is unavoidable in

spite of the negative indications that might appear by
performing it , or could we sacrifice that immunity to avoid

some dangerous reflections in specific conditions .

Sixth:- Research Plan:-




According to the wide interest of our research with many
legal issues , we have divided it in to two divisions
preceded by an initiative section dealing with diplomatic
immunity perspective and with historical improvement and
it's legal principle , as well as some indicators for the
shapes of immunity and personals who have had it. We
have specified the first division to study the theoretical
principles of legal penal immunity with two sections .We
have handled the first one with the international actions
about determining the legal penal immunity nature for the
diplomatic expedition employees .The other section
includes the bands, launching and performing that
immunity regarding place and time. The second division
deals with the applications of that immunity , so far we

have divided that in to three sections, as follows:-

Section -1-
The diplomatic expedition employees immunity against

committing crimes and law experts relations.

Section -2-

Studying the diplomatic expeditions employee's immunity

against different kinds of penal procedures of international
law which could be taken against them as well as studying
the aspects of oppression which had been recorded by

nations .




Section -3-

We have dealt with discussion and evaluation of the
procedures that could be performed by the hosting
governments to face all kinds of oppression used by
abusing of legal immunity according to the proclaimed or
adopted protocols approved by Wien convention 1961 or
its procedures or other proposed protocols that never

been mentioned or approved by Wien conventions.
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